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1  TOE  SUPREME  COURT  OF  THE  UNITED  STATES, 


- - 

DECEMBER  SESSION,  1858.  No.  188. 

Sampson  and  Tappan  Claim- Appeal  from  the  Circuit  Court 
ants  of  The  Ship  Sarah ,  |  of  the  United  States,  in  and 
appellants.  }►  for  the  Eastern  District  of 

vs.  |  Pennsylvania,  In  Admiralty. 

S.  and  W.  Welsh.  J 

STATEMENT  OF  THE  CASE. 

This  was  an  action  in  rem,  instituted  by  Messrs.  S.  &  W. 
Welsh,  merchants  of  Philadelphia,  against  the  ship  Sarah, 
a  vessel  owned  by  Messrs.  Sampson  &  Tappan,  merchants, 
residing  and  doing  business  in  the  city  of  Boston. 

The  libellants ,  who  were  the  consignees  as  well  of  the  vessel 
as  of  her  cargo,  alleged  that  some  six  thousand  bags  of  coffee 
laden  on  board  the  ship  Sarah  at  Rio  de  Janeiro,  and  regu¬ 
larly  consigned  to  them,  had  suffered  injury  on  the  voyage 
to  Philadelphia,  through  causes  not  within  the  excepted  perils 
of  the  bill  of  lading,  and  for  this  they  claimed  damages  to  the 
extent  of  about  (#3,000)  three  thousand  dollars. 

They  also  sought  to  recover  certain  disbursements  which 
they  had  made  as  consignees  of  the  vessel  in  payment  of  the 
wages  of  her  crew,  and  in  the  purchase  of  necessaries  on  the 
ship’s  account,  amounting  to  the  sum  of  (#,2019.74)  two  thou¬ 
sand  and  nineteen  dollars  and  seventy-four  cents. 

The  libel  admitted  that  the  libellants  retained  in  their  hands 
the  sum  of  (#3,465)  three  thousand  four  hundred  and  sixty-five 
dollars,  the  amount  of  the  freight  called  for  by  the  bill  of  lading, 
under  which  they  had  received  the  coffee. 

The  respondents ,  by  their  answer,  admitted  the  shipment  of 
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the  six  thousand  bags  of  coffee  at  Rio  de  Janeiro,  and  the  con¬ 
signment  to  the  libellants,  and  that  upon  the  arrival  of  the  ves¬ 
sel  at  Philadelphia,  one  thousand  and  forty  bags  were  found  to 
be  in  a  damaged  condition.  They  also  admitted  that  the  libellants 
had  made  disbursements  on  account  of  the  vessel  to  the  amount 
claimed.  They  alleged,  however,  that  the  damage  incurred  by 
the  cargo  had  been  occasioned  by  perils  of  the  sea,  and  they 
excepted  to  the  libel  on  the  ground  of  misjoinder  of  two  distinct 
substantive  causes  of  action,  and  as  defective  in  form  under  the 
twenty-third  rule  of  Practice  of  the  courts  of  the  Uuited  States 
in  causes  of  admiralty  jurisdiction. 

The  learned  Judge  of  the  District  Court,  before  whom  the 
cause  was  originally  heard,  dismissed  the  libel,  holding  that  the 
libellants,  by  parting  with  the  possession  of  the  ship,  had  lost 
their  lien  as  consignees,  and  their  right  of  recourse  against  the 
vessel,  and  that  the  relation  to  the  vessel  of  consignees  in  a 
foreign  port,  which  they  had  accepted  was  inconsistent  with  the 
enforcement  of  their  claim  for  damages  by  a  proceeding  purely 
in  rem ;  however  their  right  in  another  form  of  action  might 
remain  unaffected.  Upon  the  question  of  the  cause  of  the 
damage  to  the  cargo,  the  Court  was  of  opinion  that  the  evidence 
adduced  by  the  respondents  did  not  sustain  the  allegation  of 
perils  of  the  sea,  and  attributed  the  loss  to  the  nnseaworthiness 
of  the  vessel. 

The  cause  having  been  appealed  by  the  libellants  to  the 
Circuit  Court  for  the  Eastern  District  of  Pennsylvania,  the 
learned  Judge  of  that  Court  affirmed  the  opinion  of  the  Court 
below,  dismissing  their  claim  for  disbursements,  but  reversed  the 
same  so  far  as  it  denied  their  right  to  recover  the  amount  of 
the  damages  to  the  cargo  by  a  proceeding  against  the  vessel, 
and  being  of  opinion,  with  the  District  Judge,  that  the  damages 
were  due  to  the  unseaworthiness  of  the  vessel,  a  reference  to  a 
commissioner  to  assess  damages  was  ordered.  By  the  terms  of 
the  order  of  reference,  the  respondents  were  given  leave  to  set 
off  the  amount  of  the  freight  which  the  libellants  had  retained  in 
their  hands,  after  deducting  therefrom  the  disbursements  of  the 
latter  on  account  of  the  vessel :  of  the  amount  of  these  two  items 
there  was  no  dispute  between  the  parties. 

No  set  off  was  reported  by  the  commissioner,  who  assessed 
the  damages  at  $4,688  78. 

Exceptions  were  filed  by  the  respondents  to  the  report  of  the 
commissioner,  and  the  court  sustaining  the  exceptions,  the 
amount  of  the  assessment  was  reduced  to  $2,303  73,  for  which 
sum  judgment  was  accordingly  entered,  with  leave  to  therespon- 
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dents  to  set  off  the  balance  due  them  on  freight,  with  interest 
from  the  date  of  institution  of  suit.  In  case,  however,  of  the 
failure  of  the  libellants  to  “elect  to  make  such  set-off,  the  inte¬ 
rest  on  the  whole  amount  to  be  calculated  from  that  date.” 

The  respondents  filed  their  election.  By  this  election,  which 
was  made  under  the  judgment  of  the  court,  and  with  an  express 
reservation  of  their  right  to  appeal,  the  respondents  set-off  the 
freight,  amounting,  with  interest,  to  §3,875  02,  to  be  defalked 
against  the  amount  of  damages  awarded  by  the  court,  and  the 
amount  of  the  claim  of  the  libellants  for  disbursements,  some 
§4,946  29,  inclusive  of  interest.  The  balance  remaining  after 
this  deduction  was  §1,071  27,  and  a  final  decree  wms  accordingly 
entered  for  this  amount.  From  this  decree  an  appeal  to  this  court 
was  taken  by  the  respondents. 


POINTS  OF  FACT. 

The  proximate  cause  of  damage  to  the  cargo,  whether  the 
unseaworthiness  of  the  vessel,  or  the  stress  of  wTeather  to  which 
she  was  exposed,  although  presented  to  the  consideration  of  the 
Courts  below,  has  not  as  yet,  however,  been  the  subject  of 
extended  argument.  The  evidence  in  the  cause,  has,  it  is  sub¬ 
mitted,  established  the  following  facts. 

The  ship  Sarah  at  the  time  of  leaving  Boston,  her  home-port  in 
May,  1855,  had  been  thoroughly  overhauled,  and  was  pronounced 
in  good  condition,  and  perfectly  seaworthy  for  a  three  year’s 
voyage.  (See  the  depositions  of  Brown,  a  master  shipwright, 
Record  p.  31,  and  of  Pearson,  the  marine  inspector,  Record  p. 
32.)  She  was  bound  for  Singapore  where  she  arrived  in  Sep¬ 
tember,  and  sailed  again  with  a  cargo  of  rice  and  cotton  for 
Hong  Kong ;  remaining  at  that  port  until  the  close  of  October. 
Thence  she  sailed  with  the  same  cargo  for  Whampoa,  and  whilst 
at  the  latter  port  in  the  month  of  November,  1855,  she  was  a 
second  time  overhauled  and  “ caulked  throughout ,  outside ,  deck , 
stauncheons ,  water-ways,  every  part  ”  (see  the  testimony  of 
Drinkwater,  Record  p.  27.)  She  left  Whampoa  for  Rio  on  the 
-26th  of  December,  and  arrived  at  Rio  on  the  18th  of  March, 
1856,  after  a  voyage  of  84  days. 

To  counteract  the  effects  of  the  sun  upon  the  seams  of  the 
vessel,  “  the  decks ,  while  in  the  tropics ,  were  wet  once  a  day , 
and  in  warm  iveather  twice  a  day ,  once  in  the  morning  and  once 
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at  night;  the  ship  ivas  wet  outside  the  same.”  (See  Drink- 
water’s  testimony,  Record  p.  20  and  Knutson’s,  Record  p.  29.) 
At  Rio,  the  ship  before  receiving  her  cargo  of  coffee  was  again 
examined  and  found  to  be  tight,  and  during  the  voyage  from 
that  port  to  Philadelphia  the  pumps  were  in  good  condition,  and 
regularly  worked,  the  hatches  well  secured  and  protected,  and 
all  seamanlike  precautions  taken  for  the  preservation  of  the 
vessel  and  cargo.  (See  the  testimony  of  the  same  witness.) 

It  was  also  in  evidence  that  “  the  cargo  was  well  dunnaged, 
matted,  and  well  stowed.”  “  The  dunnage  was  better  than  any 
cargo  of  coffee  I  ever  saw  come  into  this  port ,  (Philadelphia,”) 
is  the  testimony  of  Pedrick,  one  of  the  court  surveyors,  (Record 
page  16.) 

During  her  voyage  to  Philadelphia,  her  port  of  discharge,  the 
ship  encounted  severe  wTeather  of  which  the  most  trying  was  a 
gale  which  lasted  through  the  11th,  12th  and  13th  of  July, 
1856,  in  which  she  labored  heavily,  and  was  much  strained,  es¬ 
pecially  in  her  upper  works.  (See  the  testimony  of  Drinkwater, 
Record  pages  25  and  26,  of  Knutson  page  29,  and  the  entries 
in  the  vessel’s  log,  page  35.) 

The  Sarah  reached  Philadelphia,  her  port  of  delivery,  on  the 
29th  of  July,  1856,  and  upon  discharging  her  cargo,  one  thou¬ 
sand  and  forty  bags  of  coffee  were  found  to  have  been  damaged 
by  water.  This  damage,  the  appellants  contend,  should  be  at¬ 
tributed  to  the  leaky  condition  of  the  vessel,  occasioned  by  the 
stress  of  weather  to  which  she  was  exposed,  and  they  claim 
exemption  from  liabilitiy  under  the  exceptions  contained  in  the 
bills  of  lading. 


POINTS  OF  LAW. 

I. 

The  appellants,  who  were  the  respondents  below,  excepted  to 
the  joinder  in  the  same  libel  of  two  distinct  substantive  causes  of 
complaint.  See  Pratt  vs.  Thomas,  Ware’s  Reports,  p.  427,  and 
the  cases  therein  cited ;  and  the  Hunter ,  id.  p.  249. 

The  action  was  one  purely  in  rem.  The  claim  for  damage  to 
the  cargo,  by  reason  of  the  unseaworthiness  of  the  ship  in  which 
it  was  carried,  was  joined  with  a  claim  for  disbursements  made 
by  the  libellants  on  the  vessel’s  account.  The  latter,  if  within 
the  jurisdiction  of  the  court,  could  only  have  formed  the  subject 
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of  an  action  in  personam,  inasmuch  as  the  libellants  had  lost 
their  remedy  against  the  vessl  by  parting  with  its  possession. 

The  libellants  presented  these  claims  in  the  two-fold  character 
of  consignees  of  the  ship,  and  consignees  of  the  cargo.  In 
these  two  capacities  they  were  the  representatives  of  distinct,  if 
not  antagonistic  interests,  and  the  subject  matters  of  the  two 
claims  were  entirely  disconnected.  The  suit  may  then  he  re¬ 
garded,  not  only  as  one  based  upon  two  distinct  causes  of  action, 
but  as  instituted  by  two  distinct  parties  libellant. 

The  injustice  and  inconvenience  of  such  a  joinder,  is  illus¬ 
trated  by  the  shape  in  which  the  Circuit  Court  in  sustaining  the 
libel,  felt  compelled  to  mould  its  decree.  By  the  terms  of  this 
decree,  (Record  page  52,)  the  court  awarded  to  the  libellants 
damages  for  the  injury  to  their  coffee,  with  leave  to  the  respon¬ 
dents  to  set  off  the  amount  due  them  on  account  of  their  freight 
which  the  libellants  by  their  own  admission  had  collected  and  re¬ 
tained  in  their  hands.  The  court  being  of  opinion  that  “if  the 
freight  has  not  been  paid  to  the  owners  of  the  vessel,  they  will 
have  a  right  to  set  it  off  against  the  damages,  after  deducting 
the  lien  for  charges.”  (See  the  courts  opinion  printed  herewith, 
p.  IB.) 

The  respondents  accordingly  filed  their  election  with  a  reser¬ 
vation  of  their  right  to  appeal,  and  a  decree  was  entered  against 
them  for  §i,071  27,  being  the  balance  of  damages  after  the  de¬ 
duction  of  the  freight,  less  the  libellants’  advances.  (See  Re¬ 
cord,  pp.  52  and  53.)  Had  the  respondents  failed  to  make  such 
an  election,  a  decree  would  have  been  entered  against  them  in 
the  entire  amount  of  the  damages  to  the  coffee,  §2,822  35,  and 
their  freight,  §3,875  02  being  still  unpaid,  they  would  in  case 
of  the  affirmance  by  this  court  of  such  a  decree,  have  been  out 
of  pocket  §6,697  37,  (see  statement  of  account,  Record,  pp. 
52  and  53,  and  dependent  for  redress  upon  a  successful  resort 
to  subsequent  litigation. 

The  admiralty  is  not  invested  by  statute  with  any  authority  to 
hold  plea  of  set  offs  generally.  Whenever  it  does  entertain  such 
claims,  it  is  upon  general  principles  of  equity,  where  the  claims 
attach  to  the  particular  maritime  demand,  submitted  to  their 
cognizance  by  the  libel,  and  not  upon  any  notion  of  a  right  to 
enforce  such  set-offs,  as  are  now  recognized  and  enforced  in  courts 
of  common  law  under  statutable  provisions.  “  The  set-offs 
allowed  in  the  admiralty  are  principally  those,  in  which  advances 
have  been  made  upon  the  credit  of  the  particular  debt  or  de¬ 
mand,  for  which  the  plaintiff  sues  ;  or  which  operate  by  way  of 
diminished  compensation  for  maritime  services,  on  account  of 
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imperfect  performance,  misconduct  or  negligence;  or  as  a  resti¬ 
tution  in  value  for  damages  sustained  in  consequence  of  gross 
violations  of  the  contract  for  such  services.” 

Willard  et.  ux.  admr.  vs.  Dorr,  3  Mason,  1G1.  The  Hudson 
Olcott  Adm'y ,  396. 

The  set-offs  allowed  in  the  present  case  do  not  fall  within  either 
of  these  classes,  and  the  decree  of  the  Circuit  Court,  it  is  sub¬ 
mitted,  virtually  embodies  its  adjudication  upon  matters  which  in 
accordance  with  the  rules  of  correct  pleading,  should  have  been 
submitted  upon  three  distinct  libels.  One  of  these  should  have 
been  presented  by  the  libellants  for  their  disbursements  and,  if 
allowed  at  all,  (see  Minturn  vs.  Maynard ,  17  How.  477,)  should 
have  been  in  personam  ;  another  by  the  same  parties  against  the 
vessel  for  the  damages  to  the  cargo,  and  a  third  in  personam  for 
the  freight,  in  which  the  respondents  should  have  been  the  pro¬ 
movents. 


ir. 

Both  of  the  courts  below  concurred  in  the  opinion,  that  the 
libellants  had  lost  their  remedy  against  the  vessel  for  their  ad¬ 
vances  and  disbursements.  The  only  lien  for  these  which  they 
at  any  time  possessed  was  at  common  law,  and  this  ceased  to  exist 
when  they  parted  with  the  possession  of  the  vessel. 

The  case  may  then  be  considered  simply  as  a  proceeding  in 
rem,  for  the  recovery  of  damages  to  cargo,  instituted  by  its  con¬ 
signees,  who  have  also  accepted  the  consignment  of  the  vessel, 
and  who  at  the  time  of  bringing  their  action  retained  in  their 
hands  freight  moneys,  which  they  had  collected  and  received  in 
this  latter  capacity. 

It  is  submitted  that  the  Circuit  Court  erred  in  reversing  the 
decree  of  the  District  Court  dismissing  the  libel. 

The  law  requires  the  strictest  good  faith  at  the  hands  of  an 
ajient,  “  of  whose  morals  the  law  is  so  careful  that  it  will  not 
suffer  him  to  incur  temptation.”  Huguenin  vs.  Basely ,  14 
Vesey  Jr.  273. 

A  familiar  illustration  of  this  policy  of  the  law  is  to  be  found  in  < 

those  cases  which  do  not  allow  an  agent  employed  to  sell,  to  be¬ 
come  the  purchaser,  nor  an  agent  employed  to  purchase,  to  be¬ 
come  the  seller. 

See  Lowther  vs.  Lowther „  13  Ves.  103,  and  the  many  other 
cases  cited  in  the  text  books. 

It  is  for  this  reason,  among  others,  that  courts  of  admiralty 
regard  with  suspicion  a  bottomry  bond  taken  by  the  consignee 
of  the  vessel.  Such  a  bond  was  pronounced  against  in  The  Hero , 
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1  Dodson ,  139,  in  which  Sir  William  Scott  observed,  “it  has 
been  truly  said,  that  a  party  is  not  at  liberty  to  act  as  the  agent 
of  the  owners,  and  at  the  same  time  take  upon  himself  the  char¬ 
acter  and  privileges  of  a  stranger,”  and  again,  <;if  he  finds  it 
unsafe  to  extend  credit  to  his  employers  beyond  certain  mea- 
sureable  limits,  he  may  the  be  at  liberty  to  hold  hard,  and  to  say 
I  give  up  the  character  of  agent,  and  as  any  other  merchant 
might,  to  lend  his  money  upon  bond  to  secure  its  payment,  with 
maritime  interest.  If  in  such  case,  he  gives  fair  notice,  that  he 
will  not  make  any  further  advances  as  agent,  and  affords  the 
master  an  opportunity  of  trying  to  get  money  elsewhere,  and  the 
master  is  unable  to  do  so,  but  is  obliged  to  come  back  to  him 
for  a  supply,  then  he  is  freely  at  liberty  like  any  other  mer¬ 
chant,  to  advance  the  money  on  a  security  that  is  more  satis¬ 
factory  to  himself.” 

See  also  the  Tartar ,  1  Hagg ,  2;  Kinnersley  Castle ,  3  Hagg , 
1  ;  The  Rubicon,  3  Hagg,  9;  cases  the  peculiar  circumstances  of 
which,  took  them  out  of  the  general  principle. 

The  cases  in  which  the  master  of  the  vessel  is  allowed  to  act 
as  the  agent,  or  consignee,  of  the  cargo,  form  an  exception  to 
the  rule.  It  is  the  usage  of  trade  which  justifies  the  master  in 
acting  in  this  double  capacity  ;  and  no  such  usage  is  pleaded,  or 
put  in  evidence,  in  the  present  case. 

In  Mattheivson  vs.  Clark ,  6  Howard ,  122,  a  master  of  a  ves¬ 
sel,  who  was  also  supercargo,  had  made  a  trading  adventure  on 
his  own  account,  in  which  he  had  acquired  large  profits.  The  court 
refused  to  sanction  his  conduct,  saying  that  “it  was  a  rival  inte¬ 
rest,  hostile  to  the  interest  of  the  owners,  exercised  by  their 
agent,  and  without  their  approbation  or  knowledge.  This  the 
law  will  not  sanction.  It  requires  not  only  a  bona  fide  action 
by  an  agent,  but  that  he  shall  be  free  from  those  selfish  motives 
which  conflict  with  the  interests  of  his  principals.” 

The  libellants  in  the  present  case,  being  the  agents  of  the  ves¬ 
sel,  could  not  be  permitted  to  accept  the  consignment  of  the 
cargo,  the  interests  of  which  might  be  in  conflict  with  those  of 
the  ship.  As  soon  as  the  cargo,  upon  its  arrival,  was  discovered 
to  be  in  a  damaged  state,  they  should  have  promptly  elected  be¬ 
tween  the  two  positions  of  trust,  which  were  presented  to  them, 
and  not,  by  collecting  the  freight  and  making  reclamation  for 
damage  to  cargo,  have  entered  upon  the  duties  of  two  agencies, 
which,  under  the  existing  state  of  things,  were  irreconcilable, 
and  which  could  not  be  safely  intrusted  to  one  and  the  same  in¬ 
dividual. 

As  agents  of  the  ship,  it  became  their  duty  to  collect  the 
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freight  from  the  consignees  of  the  cargo,  and,  having  the  assu¬ 
rance  of  the  master  of  the  vessel  that  the  injury  to  her  cargo 
was  the  result  of  leakage,  occasioned  by  the  stress  of  weather  to 
which  she  had  been  exposed,  they  should  have  taken  all  proper 
measures  for  the  vessel’s  protection,  and  have  resisted  any  claims 
which  the  consignees  of  the  cargo  might  make  against  the  ship 
for  the  damage  to  their  property. 

As  consignees  of  the  cargo,  on  the  other  hand,  it  was  their 
duty  to  closely  inquire  into  the  truth  of  the  master’s  statements, 
and  if  in  their  judgment,  the  damage  to  the  cargo  was  to  be 
attributed  to  causes  not  included  within  the  exceptions  of  the 
bill  of  lading,  then  to  take  such  steps  as  should  make  the  vessel 
chargeable,  and  it  might  be  to  withhold  the  payment  of  the 
freight  to  her  consignees.  In  each  of  these  capacities,  their  re¬ 
spective  principals  had  the  right  to  expect  from  them  entire  dili¬ 
gence  and  devotion  to  their  interests ;  and  it  is  not  to  be  pre¬ 
sumed  that  the  duties  of  both  relations  could  be  faithfully  and 
impartially  discharged  by  one  and  the  same  party.  The  position 
of  the  libellants  is  still  more  embarrassed  by  the  fact,  that  they 
were  directly  interested  in  the  cargo,  having  made  heavy  ad¬ 
vances  upon  the  security  of  the  consignment.  (See  the  opinion 
of  Mr.  Justice  Grier,  p.  13. 

If  the  libellants  had  determined  to  assume  the  agency  of  the 
cargo,  they  should  have  relinquished  the  agency  which  they  had 
accepted  in  the  first  instance,  that  of  the  ship,  and  should  have 
accounted  for  the  freight  which  they  had  collected,  and  have  re¬ 
delivered  the  vessel  to  its  owners  or  their  agents. 

The  appellants  are  at  a  loss  to  discover  how  the  libellants,  by 
undertaking  the  second  and  conflicting  consigneeship,  could  acquire 
a  right  of  recourse  in  that  capacity  against  property  already  in 
their  possession,  under  a  different  and  prior  trust,  and  that,  too, 
whilst  retaining  in  their  hands  moneys  which  they  could  not 
have  received  but  for  the  authority  with  which  they  were  first 
invested.  The  mere  fact,  that  the  master  of  the  vessel  had  the 
corporeal  custody  and  charge  of  the  ship,  does  not  alter  the  case. 
They  should  have  given  fair  notice  of  their  intended  withdrawal 
from  the  trust  which  they  had  first  accepted,  and  should,  before 
assuming  an  adverse  relation,  have  paid  over  the  freight  which 
they  had  collected. 

In  the  preceding  views,  the  appellants  were  sustained  by  the 
late  judge  of  the  District  Court,  and  they  have  caused  his  opinion 
to  be  printed  as  a  part  of  their  brief. 

J/(lTTO  cj  ?/(j.  (l/fux/cUr/^ ) 
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OPINION  OP  JUDGE  KANE,  OF  THE  DISTRICT  COURT. 
S.  &  W.  Welsh 


vs. 

Ship  Sarah. 


The  Sarah  was  chartered  at  Rio  de  Janeiro,  to  carry  coffee  to 
a  port  in  the  United  States,  and  by  a  provision  in  the  charter 
party  it  was  agreed  that  she  should  he  consigned  to  the  char¬ 
terer’s  agents  at  the  part  of  discharge.  She  arrived  at  Phila- 
delphia  with  her  cargo  damaged.  The  Messrs.  Welsh  made 
sundry  advances  on  her  account,  as  inward  consignees,  so  nom¬ 
inated  by  the  charterers,  and  giving  her  credit  in  the  same  capa¬ 
city,  for  the  freight,  charged  her  on  behalf  of  the  owners  of 
cargo  with  the  damage  it  had  sustained.  This  done,  and  the 
vessel  having  been  passed  over  to  the  general  representative  of 
her  owner,  they  file  the  present  libel  against  her. 

The  claims  asserted  by  them  are  of  two  classes — the  first  as 
consignees  of  the  ship  for  advances ;  the  second  as  representa¬ 
tives  of  the  cargo  for  the  damages  it  has  sustained. 

It  is  plain,  however,  that  the  claims  which  enter  into  the  first 
class  cannot  be  sustained  in  this  proceeding.  The  lien  of  con¬ 
signees  is  that  of  bailees  at  the  common  law,  and  nothing  else. 
It  is  at  an  end  when  they  part  with  the  possession.  They 
retain,  of  course,  their  lien  on  the  freight  remaining  in  their 
hands,  and  as  this  in  the  present  case  is  more  than  sufficient  to 
re-imburse  them,  they  will  not  be  affected  bv  this  denial  of  re- 
course  against  the  ship. 

The  claim  for  damages  sustained  by  the  cargo  on  the  voyage 
involves  more  difficulty.  I  am  satisfied,  on  a  very  careful  and 
thorough  review  of  the  evidence,  that  this  vessel  was  unseawor¬ 
thy  when  she  received  her  lading ;  and  if  this  were  a  libel 
against  the  owners,  under  the  representations  of  the  charter 
party,  I  should  not  hesitate  about  holding  them  liable.  But 
the  question  upon  this  record  is  whether  the  vessel  can  be  charged 
specifically,  under  the  circumstances,  by  process  in  ran. 

That  the  ship  is  bound  to  the  goods,  as  well  as  the  goods  to 
the  ship,  is  a  principle  of  the  maritime  law  that  founds  itself  in 
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the  necessities  of  commerce,  “ propter  necessitatem  navigan- 
tium.”  At  the  common  law,  the  ship  owner,  as  bailee  of  the 
goods,  might  detain  them  for  their  freight,  just  as  any  other 
bailee  who  had  rendered  service  to  the  thing  bailed.  But  the 
business  of  transportation  by  sea  would  have  been  cumbered 
with  embarrassments  at  every  step  if  the  ownership  of  the  ves¬ 
sel  and  the  ability  of  the  OAvner  to  respond  in  solido  had  been 
questions  to  be  discussed  before  the  cargo  could  be  trusted  on 
board  the  ship.  Hence  the  converse  proposition  found  its  way 
into  the  earliest  codes  of  the  sea,  that  the  ship  receiving  mer¬ 
chandise  is  bound  for  its  delivery  according  to  the  contract  of 
lading. 

But  it  seems  to  me  that  this,  like  every  other  principle  enun¬ 
ciated  by  human  wisdom,  must  occasionally  find  its  limit  of  ap¬ 
plication,  and  that  this  limit  is  reached  whenever  the  evil  of 
adhering  to  the  principle  is  greater  than  the  evil  it  seeks  to 
avert  or  remedy.  I  know  that  a  general  rule  ought  not  to  be 
departed  from  for  the  sake  of  an  isolated  exception  from  its 
argument ;  but  whenever  a  class  of  cases  presents  itself,  in  which 
the  rule  must  work  a  wrong,  there  is  the  same  reason  for  de¬ 
parting  from  the  rule  that  there  was  originally  for  granting  it. 

So  long  as  a  ship  is  not  absolutely  derelict,  there  is  some  one 
near  her  whose  interest,  as  well  as  duty,  it  is  to  represent  her — 
the  owner  while  she  is  at  home,  the  master  on  the  high  seas, 
the  consignee  in  a  foreign  port.  Each  of  these  is  for  the  time 
her  next  friend,  to  make  contracts  in  her  name,  and  to  guard 
her  rights  against  third  parties.  It  is  an  important,  if  not  an 
essential  element  in  the  policy  which  regards  the  ship  as  a  thing 
endowed  with  moral  capacity,  bound  by  implied  engagements, 
and  responsible  for  delicts,  that  she  should  at  all  times  have 
such  a  guardian  ;  and  it  would  be  more  than  an  ordinary  excep¬ 
tion  from  the  regulated  order  of  our  legal  systems  to  allow  such 
a  guardian  to  assume  or  assert  rights,  on  his  own  behalf,  at 
variance  with  those  which  he  represents  as  trustee. 

The  fiduciary  relation  is  inconsistent  with  adverse  personal 
interests,  and  cannot  be  allowed  to  minister  to  their  advance¬ 
ment  or  support.  So  far  as  I  remember  at  the  moment,  there 
is  no  case  in  which  the  one  capacity  does  not  limit,  or  suspend, 
or  control,  or  even  annul  the  other. 

Sometimes  the  personal  capacity  becomes  absolutely  merged 
in  the  representative ,  as  when  the  trustee  has  made  a  profit  by 
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dealing  with  the  estate ;  sometimes  it  is  the  personal  which  is 
held  to  service,  as  when  the  trustee’s  dealing  has  resulted  in  a 
loss  ;  sometimes,  instead  of  holding  the  trustee  to  this  retribu¬ 
tion  as  far  as  misdeed,  the  law  silently  modifies  his  powers. 
The  consignee  of  a  ship  may  borrow,  for  her  necessities,  on  the 
security  of  a  bottomry  bond,  but  he  must  not  borrow  from  him¬ 
self.  The  master  may  charge  his  ship  for  supplies,  or  for  sea¬ 
men’s  wages,  but  he  nas  no  lien  on  her  for  his  own  wages ;  and, 
by  the  English  law,  and  perhaps  even  by  our  own,  he  has  none 
for  his  advances  on  her  account.  In  all  of  these  illustrations 
of  the  general  principle,  and  in  many  others  that  might  be 
cited,  it  is  observable  that  it  is  the  cestui  cpue  trust  whose  inte¬ 
rest  the  law  protects,  wisely  judging  that  in  the  collision  be¬ 
tween  the  fiduciary  and  the  personal,  the  personal  can  take  care 
of  itself  and  its  own. 

I  cannot  but  approve  the  policy  of  this  title  of  the  law,  and 
I  am  inclined  to  apply  it  to  the  case  before  me.  From  the 
moment  when  the  Sarah  reached  her  port  of  destination,  the 
interests  of  the  ship  and  of  the  goods  were  in  collision.  On 
the  one  side  was  the  vessel,  about  to  claim  freight  and  to  resist 
the  claim  for  damage  to  cargo  on  the  voyage :  on  the  other 
there  was  the  cargo,  equally  ready  to  make  claim  for  the 
damages  it  had  sustained,  and  to  resist  the  claim  for  freight. 
I  do  not  see  how  the  two  can  refer  themselves  to  the  represen¬ 
tative  discretion  of  the  same  man.  They  are  adversary  through¬ 
out.  Nothing,  whether  of  fact,  or  proof,  or  argument,  can 
advance  or  fortify  one  without  opposing  and  weakening  the 
other.  The  relations  are  antagonistic. 

It  is  true  that  the  terms  of  a  contract  may  unite  them  :  mo- 
dus  et  convention  ^ c .  It  is  competent  to  parties  to  refer  them¬ 
selves  and  their  rights  to  any  arbitrament  which  they  may 
elect  for  the  occasion,  and  they  may  even  engage,  however 
unwisely,  by  some  special  hypothecation,  that  the  fiduciary  may 
have  recourse  for  his  adverse  personal  demands  against  the 
property  he  is  trusted  to  guard  against  the  rest  of  the  world. 
All  that  I  have  to  say  is,  that  no  such  express  hypothecation 
enters  into  the  oase  before  me,  and  that,  in  my  view,  the  mari¬ 
time  law  will  not  imply  one  from  the  facts.  Further  I  do  not 
go.  The  ship  owner  and  his  consignee,  or  the  ship  owner  and 
the  owner  of  cargo,  may  litigate  on  the  basis  of  their  written 
contract,  but  it  must  be  inter  partes ,  not  by  a  proceeding  in 
rem. 
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In  arriving  at  the  conclusion  that  I  must  dismiss  this  libel, 
my  leading  difficulty  has  been  in  the  fact  that  I  have  not  met 
•with  a  like  question  among  the  adjudicated  cases,  while  I  am 
assured  by  the  counsel  that  such  contracts  are  not  uncommon 
among  our  merchants  between  ship  owner  and  charterer.  I 
should  be  loth  to  disturb  any  usage  which  the  interests  of  trade 
have  established,  but  I  cannot  help  thinking  it  would  be  the 
sounder  policy  to  modify  the  terms  of  the  charter  party  when¬ 
ever  the  parties  are  not  content  to  rely  on  the  personal  respon¬ 
sibility  of  each  other.  At  any  rate  I  cannot  be  the  first'  to 
recognize  in  one  person  the  conflicting  offices  of  both  parties  to 
a  cause. 

The  libel  must  be  dismissed,  with  costs. 


OPINION  OF  MR.  JUSTICE  GRIER,  OF  THE  CIRCUIT 

COURT. 


The  libellants  are  consignees  of  the  cargo  of  ship  Sarah, 
which  was  chartered  in  Rio  Janeiro  and  loaded  with  coffee.  As 
is  usual,  they  were  also  the  inward  consignees  of  the  ship  at 
Philadelphia,  the  port  of  delivery. 

After  the  cargo  was  discharged  and  the  vessel  was  in  posses¬ 
sion  of  Mr.  Devereux  the  agent  of  the  owners,  this  libel  was 
filed  claiming 

1.  A  bill  for  advances  as  consignees  of  the  ship. 

2.  And  for  damage  done  to  the  coffee  in  consequence  of  the 
unseaworthiness  of  the  vessel. 

1.  As  to  the  first :  the  lien  for  advances  as  consignees  of 
the  ship,  is  at  common  law — and  as  such  bailee,  his  lien  is  gone 
when  he  has  parted  with  the  possession. 

2.  The  injury  to  the  coffee  is  I  think  sufficiently  proved  to 
he  a  consequence  of  unseaworthiness  in  the  vessel  when  she 
received  her  lading.  As  I  concur  on  these  points  with  the 
District  Court,  it  is  unnecessary  to  vindicate  their  decision  by 
further  argument. 

An  objection  has  been  urged  on  the  argument  here,  that  the 
libellants  as  mere  consignees  of  cargo  have  shown  no  title ; 
and,  therefore,  cannot  maintain  this.  This  point  is  not  taken 


in  the  answer,  and,  consequently  there  is  no  testimony  on  the 
subject.  The  libellants  have  asked  leave  to  amend  their  bill 
by  averring  acceptances  by  them  on  the  cargo  to  the  amount  of 
$70,000.  Under  the  circumstances,  the  amendment  would  have 
been  allowed,  and  the  proof  of  it  received,  had  the  court  deemed 
it  necessary  to  a  just  decision  of  the  case.  But  the  law  is  set¬ 
tled,  that  a  consignee  may  maintain  a  suit  in  his  own  name  for 
non-delivery  of  the  cargo  consigned.  It  is  a  known  custom  of 
trade,  that  bills  are  drawn  on  the  consignee  and  accepted  on 
tlfe  faith  of  the  proceeds  of  the  cargo  consigned.  The  presump¬ 
tion  is,  therefore,  that  he  had  such  interest  in  the  cargo  as 
would  entitle  him  to  sue — and  this  presumption  will  remain 
until  rebutted  by  proof.  In  this  case  the  answer  does  not 
allege,  nor  the  proofs  in  the  case  show  anything  to  rebut  the 
presumption.  (See  Lawrence  vs.  Minturn,  17  How.  100.) 

There  is,  therefore,  no  reason  shown  why  the  libellants  should 
not  recover  for  the  damage  to  the  coffee.  He  is  trustee  for  the 
owners,  with  a  sufficient  vested  interest  to  entitle  him  to  sus¬ 
tain  the  suit  in  his  own  name.  The  vessel  is  undoubtedly 
liable  for  such  damages.  But  it  has  been  argued  that  because 
the  libellants  had  been  made  consignees  of  the  vessel,  they 
stand  in  such  a  fiduciary  relation  to  her  that  they  cannot  pro¬ 
secute  the  claim  of  the  cargo  against  her. 

This  is  a  purely  imaginary  and  factitious  difficulty,  which 
admits  a  right  and  denies  a  remedy.  As  consignees  of  the 
vessel,  the  libellants  have  discharged  their  duty  to  her.  She  is 
no  longer  in  their  possession,  but  is  under  the  orders  and  in  the 
possession  of  the  owners  or  their  agent.  As  consignees,  the 
libellants  had  no  right  to  detain  the  vessel  or  settle  the  liabili¬ 
ties  between  the  vessel  and  cargo.  They  have  paid  the  charges, 
received  the  freight,  and  discharged  the  vessel,  and  their  duty 
as  consignees  of  cargo  now  requires  this  reclamation  to  be  made. 
The  agent  of  the  owners,  in  whose  possession  the  vessel  is,  is 
present  and  competent  to  defend  her  rights.  The  ship  is  clearly 
liable  to  cargo  for  this  damage,  and  it  is  the  duty  of  consignees 
of  cargo  to  make  the  demand,  and  I  see,  therefore,  no  real  or 
even  technical  objection  to  his  recovery. 

If  the  freight  has  not  been  paid  to  the  owners  of  the  vessel 
they  ivill  have  a  right  to  set  it  off  against  the  damages  after 
deducting  the  lien  for  charges. 

Decree  for  libellants — referred  to  clerk  as  master  to  assess 
the  damages. 


' 


'  .  *  *4  • 


. . .  t  ■  i i  1 


